: BEFORE THE
CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. OT 2004 117

DAVID ALAN THURBER ' OAH No. 2007090344
Occupational Therapist No. OT 5072, '

| Respondent.

x

DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby
adopted by the California Board of Occupational Therapy*as its Decision in the above-eﬁtitled
matter, except that pursuant to Government Code Section 115 17 (¢)(2)(C) the Decision is hereby
modified for technical reasons as follows: o |

1. Consistent with Paragraph 27 of the FACTUAL FINDINGS, Paragraph 17
of the LEGAL CONCLUSIONS, page 14 of the Proposed Decision, shall read as follows:

“17.  Cause exists under Business and Professions Code section 125.3 to fssue an order
directing Thurber to pay $57,210 for the board’s reasonable costs of investigation and
enforcement.’; '

2. Consistent with Paragraph 27 of the FACTUAL FINDINGS, the second
paragraph of the ORDER, page 14 of the Proposed Decision, shall read as follows:

“David Alan Thurber is directed to pay $57,210 to the California Board of Occupational

Therapy for its costs of the investigation and enforcement.”



3. The Administrative Law Judge’ s signed and dated Proposed Decision shall

be considered to have been signed and issued on July 25, 2008.

This Decision shall become effective N‘ovember 8, 2008

IT IS SO ORDERED.

Date: October 9, 2008

California Board of Occupat10na1 Therapy

ol LA 17077

Mary Ey 6TR/L MBA{r‘AOT




1 o BEFORETHE .
. CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
STATE OF CALIFORNIA

In the Matterof the Accusation Against: Case No. OT 2004 1 17

DAVID ALAN THURBER, OAH No. 2007090344
Occupational Therapist License No. OT 5072, ‘

Respondent..

PROPOSED DECISION

‘James Ahler, Aidministrative Law J udgé;,Ofﬁc.e of Administrative Hearings, State of -
California, heard this matter July 9, 2008, in San Diego, California, . ~ - . c
o Carl W. Sonne, Deputy Attorney General, Office of the Att‘omjey Géneral, State of
California, represented complainant Heather Martin, Executive Director, California Board of
C)'Cbupatibﬁal-'Fherapy,:Departmem of Corsumer. Affairs, State of California. '

No appearance was made by or on,behalf of 1ielsp{0ndefnil DavidiAlan Thurber !

was properly. served with required jurisdictional documents. Respondent deliveredwvhg}ii;ﬁg‘ :
doéiiments and a létter dated July-9; 2008 tothe Office of Administrative Hearings before the
- Hearing comm enced. The letter is referenced in Factual Finding 24 hereafter: - .

HNE PSR S

et T hematter was sﬁbinitte;__d "'6'13’:]11131 9, 2008;
FACTUAL FINDINGS
Jurisdictional Matters
1.~ OnMay 22,2007, complainant Heather Martin, Executive Director of the
California Board of Occupational Therapy (the board), Department of Consumer Affairs,

State of California, signed the accusation in Case No. OT 2004 117.

Respondent David Alan Thurber (Thurber or respondent) was served with the
ya “accusation and other required jurisdictional documents, and timely filed a notice of defense-



‘his professional duties (third case for discipline), and falsification of patient record

dated July 17,2007. T hufbér requested that all further corre@ondence and notices be sent to
him at 3422 10" Avenue, San Diego, CA 92103, 4- -

On March 28, 2008, complainant signed the first amended accusation in Case No. OT

2004 117. The first amended accusation essentially alleged that CareerStaff Unlimited
employed Thurber in his licensed capacity as an occupational therapist; that Thurber was
responsible for providing occupational therapy services 1o special needs students at Rolando
Park Elementary School: hat in 2005, Thurber falsely certified that he had'conducteda
number of therapy sessions with special needs students, and billed for those services he did
not in fact render; that CareerStaff Unlimited billed the San Diego City School District for
the services that Thurber did not provide; that CareerStafl Unlimited paid Thurber for
services that he did not render; and that Thurber’s activities involved unprofessional
conduct-incompetence and/or gross negligence( first cause for discipline), unprofessional
conduct-repeated negligent acts (second cause for discipline);fraud substantially related 10
s (fourth
cause for discipline). The first amended accusation also alleged that Thurber downloaded
pornography onto a school district issued laptop (fifth cause for discipline), which also
provided cause to impose discipline against Thurber’s occupationial therapy license. |

Thurber was served with the first amended accusation and other requifad( ‘
jurisdictional documents. The new allégations and charges set forthin the first amended
accusation were deemed oontpov.erted under Goverhment ‘Code section 11507.. -

~ OnJune13,2008; Thurber was served with anotice of hearing at the '_c_iédggss set forth .-
in the notice of defense. The riotice of hearing advised that the administrative hearing in this
* matter was set for Wednesday, Jily 9, 2008, at the state office buildinglocated 1350 Front

Sfrget,'Suite 6022, San Diego, CA 92101, to commence at 9:00 a.m. Thurber signed a

domestic returnteceipt acknowlgdging recéipt.of the notice.of hearing. . .. .-

+ *-OnJuly 9,-2008;-after waiting for an appearance 10 be made by Thurber oronhis -
behalf, the adininistrative record was opened at-9:30 a:m. A witness present in the courtroom
mentioned that she had just seen Thurber in'the hallway outside the courtroom. The security
guard-outside the courtroom sta;,ed’that moments before he had observed a male deliver a file
to the Office of Administrative Hearings reception desk and then leave the area. Kirk .
Hempel (Investigator Hempel), an investigator with the Department of Consumer Affairs,

" . undertook an investigation to determine Thurber’s whereabouts. Investigaior Hempel

determined that Thurber had signed into the state office building at 9:15 a.m. and had signed
out of the state office building at 9:30 a.m. The file left at the reception desk included

documents the Office of the Attorney General previously provided to Thurber, together with

a letier dated July 9, 2008, signed by David A. Thurber, which is set forth in Factual Finding
24 . : ' ,

Complainant’s request to proceed with the disciplinary hearing on a default basis was
granted, Jurisdictional documents were presented, Complainant waived the presentation of
an opening statement. Complainant’s motion 1o sea) the disciplinary record to protect the

privacy of students whose names were contained in various exhibits was granted. Sworn
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testimony was adduced and documentary evidence was received. Complainant waived the
presentation of a closing argument, the record was closed, and the matter was submitted.

License Staius

2. On December 23, 2002, the board issued 'Oéctnpatior;\!al Thei;apy‘ L'iceﬁse No.
OT-5072 to David Alan Thurber. The license was set to expire on Ociober 31, 2009.

On April 4, 2008, OT-5072 was suspended, and the suspension remains in effect L'mﬁ]
a final decision isTendered in this disciplinary proceeding. There is no history of any other
administrative discipline having been imposed against OT-5072. :

The-Occupational Therapy Practice Act

3. The Qccupational Therapy PracticeAct (the Act) is 'found at Busin'ess a'hd‘_' :
Professions Code section 2570 et seq: g -

Under Business and Professions Code section 2570.2, subdivision (k), the “practice of
occupational therapy” means the therapeutic use of purposeful and meaningful goal-directed
activities which engage an individual’s body and mind in meaningful, organized, and self-
directed actions that maximize independence, prevent or minimize.disability; and maintain
health. Occupational therapy services-encompass assessment, treatment; education, .and,, -
onsultatiohs withindividualszeferred for occlipational therapy (OT). services followinga,
dinpnosié’of disdase oredisorder of for students who receive OT as part of an Individualized
Btk Plén'(TER) uder the federal Individuals with Disabilities; Education Act (IDEA).
Ocbiipational therapy assessmient identifies performance abilities and imitations that are. |
* neestsary for sélf“maititeriance, leamning; work, and other similar:meaningful activities, . ..
Ciéétipational therdpy tredtmentsds focused on developing, improving, .or restoring,
daily*living skills; compensatinigfor and. preventing dysfunetion, or-minimizing dis
OEctpational therapytechniques involve teaching activities of daily living (excluding, . .
speech-language skills), designing or fabricating selective temporary orthotic devices; and
applying or training in the use of assistive technology or orthotic and prosthetic devices.
Otcupational therapy corsultatjots provide expert:advice to enhance the function and quality
of life;~Consultation of treatment may involve modification of tasks or-environments to
allow. an individudl to achieve maximum independence. OT services are provided
individually, in groups, or through social groups.

The California Legislature found and declared that the practice of occupational
* therapy in Califérnia affects the public health, safety; and welfare and il was necessary for

the practice of 6ccupational therapy to be subject to regulation and conirol. (Bus. & Prof.
Code, §2570.1 ) ‘ ' ‘ '

Under Business and Professions Code section 2570.2, subdivision (b), an
“occupational therapist” is an individual who meets minimum educational requirements and
who holds a license in good standing. Business and Professions Code section 2570.3

[(GN]



prohibits any person from practicing occupational therapy or holding himself or herself out
10 be an occupational therapist unless licensed. '

* An occupational therapist must document his or her evaluation, goals, treatment plan,
and treatment in patient records which must be maintained for a period of o less than seven
years Tollowing the discharge of the patient, except that the records-of unemanoipéted minors -
must be maintained at least one year after the minor has reached the age of 18 years, and not
in any case less than seven years. (Bus. & Prof. Code, § 2570.185.) ‘

The board administers, coordinates, and enforces the provisions of the Act,
uating the qualifications of applicants and approving examinations for licensure. The
board enacts regulations related to professional conduct fo carry out the purpose of the Act,
including, but not limited to, rules related to professionalllicensure or certification and-ethical
standards of practice. (Bus. & Prof. Code, § 2570.20.) Protection of the public is the board’s
highest priority in exercising its licensing, regulatory, and disciplinary functions, whenever
“the protection of the public is inconsisteni with other interests sought to be promoied, the .
protection of the public is paramount. (Bus. & Prof. Code, § 2570.25.) -

eval

T/ﬁirberfs Licensed Activities '
-4 CaveetStaff Unlimited (CSU), an enterprise based in Trving, Texas, isa
subsidiary-of-Sun Healthcare Group:(SUN).. CSU contracted with the San Diego. Unified.
Schgdl District (the district) to provide the district with the services of licensed.ocoupational
thetapists t& meet the needs of the district and-its students. In August 2003, Fhurb

581 ‘pGsition with:CSU as a per diem occupational therapist; tnder an-agreement

avctpted o _ n

' whith+he would be paid$38 per hour per hour for schodl system assignments; furn,

- wouldibilFthe distriet-$58 perhour for Thurber’s services. As a CSU,ernploye Thurber. was -
fiited fo Comply with SUN’s code of conduct and to maintainhigh standar esty,

: iﬁfég’-fi’t}ii‘iaﬂ‘id?fﬁ)rdfeS‘sion‘al*exCé_lleﬁég: on a.dailybasis. CSU employees, wergzeguired to-
submittruthfil time records and the employment of any employee who.sul S€ OF .
fraudulént-timerecords was subject to-termination.” = . - : -

ERAAS I L

s
5

-5, Thurber began working-inthe-district-on October 8, 2004. .He initially was
assigned to-work at severielementary school sites. In December 2004, after Thurber N
complained that he was not effective in serving at that many sites, Thurber was.assigned 1o
provide services only at Rolando Park Elementary School. Patricia LaBouff (LaBouff), a

physical therapist employ ed by the district, was Thurber’s supervisor.

6. - The district expected Thurber to be present on campus from 7:30 am. to 4:00
p.m., or from 8:00 a.m. to 4:30 p.m. daily, spending at least 50 percent of his time working
directly with students, and spending the remainder of his time preparing student intervention
notes and 1EPs, and training and assisting others, Thurber was not authorized to work from
home. Thurber was not authorized to work on a part-lime. basis. ’

7. On April 4, 2005, Thurber informed LaBouff that his grandfather had passed _
away and that he would not be at work for a week. This representation was untrue. The -
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same day, Beverly Hull (Hull), a special education teacher at Rolando Park Elementary
School, advised LaBouff that Thurber was frequently absent from the. school site and when
he was there, he arrived late and left early. On April 5,-2005, Hull.adyised LaBouff that
Thurber was not at school the week before the spring break (March 14 18, 2005) and that he
was not on-carmpus on a regular basis thereafier. On April 5, 2008, 5 aral Ott (Ott), a special
education teacher, advised-LaBoufT that Thurber was frequently absent from;the classroom,
that he often came late to the classroom, and that he needed to-be reminded to complete TEPs.

TaBouff reviewed Thurber’s time sheets and observed that Thurber billed the district
for professional services continuously at the rate of:40 hours per week from January 2005
through April 8, 2005. LaBouff commenced an investigation which included an effort 1o
locate Thurber’s working files (there were no documents at his work space, chei;‘gthan one
day’s written work samples), a review of attendance records, a review of services attendance
logs, meeting with a school site administrator, meeting with special.education teachers,
meeting with CSU represfentati?\-/es,'an.d:r.e.viewinggrsi‘-gn-in;gs,hee"ts, for{EP mqg:tings:that
Thurber was required to attend. - ; Lo ' L

8. Ott, a special education ieacher, testified that alﬂlxoiighT hurber was Es"'s'igned
to-provide OT services in'herclassroom for two and a half hours per week, Thurber was
“seldom present in the classroom-after-January. 2005 and he was always.lat

: ‘ s.late to IEP meetings.
Thurber was not present at all in the classroom in March 2005.. Thurber sent Ott (and others)

aletter dated March:4; 2005;in which he apologized: for. his odd ‘bﬁe_};em;g;ﬁnd'e}gvised that he
was recently infTdaho-dealingwithhis partner’s. mental health and substance abuse issues.
Ott notified LaBouff of this letter and she expressed her concerns abou‘fkhé'--iaﬁ of services
Thurber provided; which resulted in Ott’s inability to.meet mandated student IEP goals.

9. Garthi Hebbler (Hebbler), a spe'cialg education feacher, festified that Thurber
was assigned to provide OT services in Hebbler’s classroom.twice a week during the 2004-
2005 school'year: “Thurber’s frequent absences from Hebbler’s classrg om increased after the
~winter break and they continued through the spring semester,, When, Thurber came to the

classroom, he did not bring the students’ IEP goals with him and he rarely showed up with
student TEPs. .. Thurber provided Hgbb],e)pwith the same lettet he sent to Oft, '

i, 10, . Hull, an adaptive physical education teacher at Rolando Park Elementary
School, shared a workspace with Thurber., Hull never saw T hurber arrye at the school site
before 10:00 a.m. Hull became so concerned about the situation she notified LaBouff of
Thurber’s tardiness and increasingly frequent absences. '

11, Following her inv‘estigation, LaB ouff .coﬁc,luded' that Thurber likely billed for
professional services he did not render, . '

12, . The district notified CSU of its concerns. The district terminated Thurber’s
services on April 8,2005. On April 11, 2005, {following numerous counseling sessions and
- the completion of an internal investigation, CSU s‘uspen‘ded Thurber. On April 14, 2005,
afier determining that Thurber had submitted false records to support billings for professional
services he did not render, CSU terminated Thurber’s employment.
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13. CSU deliver ed a binder of materlals 10 LaBouff, which she began to review on
April 11,2005, LaBouff met with Thurber on April 21, 2006, when he returned to the
campus to retrieve personal belongings. Thurber looked at all of the documents in LaBouff’s
possession and Thurber confirmed he did not possess any materials for OT services that he
provided 1o smdems othe] ‘than those 11’1'1161’1&15 in LaBouﬂ”s possession. -

14, After reviewing all of the documcntahon LaBouﬁ du.ermmed that Thurber
was assigned to provide OT services 1o 44 students attending Rolando Park Elementary
School and tothree head-start students off campus. Thurber’s services, for the most part,
were to be pr ovided 10 each student on a weekly basis. Thurber was rcqmred 10 evaluate and
assess each studem and 10 3rov1de tre'ltmem cmd consultation.

Thurber billed for services 1endered for each of these 44 students Howe\/er no
intervention plan was found for any-student...Most students did not have a therapy report on

file as required, and to the extent thet therapy reports were on file, they were almost always
completed by Thulber s alde More spec1ﬁca11y

8

e Student AA was to receive 30 minutes of OT services per week for-the-entire
school year: AA 1ast recewed OT services. onr Janua.ry 6,2005. .

Lol

t FE

“-‘Student CC was to receive 30 mmutes of OT services per- week f01 an entnfe
school yea.r CC 1ast recelved OT serviceson J anuary 6 2005

SR L

P

“Student KC was o’ receive. 30 mmutes of OT services per Week for an: CI’lT.lTG

- school year. KC’s file dld not contam atherapy servlces agreement or
ﬁnterventlon notes -

G

e Student AP was £0 receive 15 hours of OT services per year.: AP recewed no

nothing in NP’s file to show NP received any OT services. There were

donsdltation notes documenting telephone calls between Thulbel dnd NP’s
mother in October and Novembel 2004,

« For students A, OR JR, IS and LW, there were ther apy 1eports contammg

those student’s names, IEP dates, and frequency 1equ11 ements but their files
contained no other information. '

There were no records at all for the other 34 students assigned to Thurber.
One student, SM, was absent from school on Mar ch 17, 2005, when Thurber
submitted a bﬂl for OT services he claimed to have provided 1o SM that day.

"_;_OT sewmes after J anuary 76 2005 and OT serv1ces were? no‘c been ‘oompleted.

Student NP was 10 recewe 30 mlnutes of OT services per Week but there was -

PN
/ '.



_ w1th Bob Dehaemels a CSU represenmtlve to drscuss the matter fi urther

In the billing reports that Thurber submitted, Thurber represenied that he prowded
dtrect OT servicesto 13 Students when, in fact, he was in.ldgho.’

15. = LaBouff was alarmed for several reasons. Flrst and -most importantly, special
needs students had béen deprived of their right to réceive- required OT assessments and
treatment, potentrally denying them a free and-appropri ate education and jeopardizing the

district’s right to federal funding under IDEA. Second, CSU billed the d1stnot for services
that were not provided.

16. ° On the issue of the occupational therapy services that were not provided to
students, LaBouff determined that it was in the best interests of the district and its students to
provide each student at'the ‘earliest opportunity with all OT services to which the student was
entitled. In this 1ega1 d, no cr edrt Wwas gwen for professmnal services Thurber chrmed he had
pr ovlded ,

| i

17. On the {ssue ofthe district’s claim of’ relmbursement from- CSU LaBouff met

4. Sl

TeNED

CSU prov1ded an aceountmg which' showed that Thurber claimed he had \Norked 67

| days from’ September 27 through' December 17, 2004, with CSU billing Thurber’s time at'the
rage of $58 per Hour [455 Hotirs x- $58 peT hour=$26,390], and that Thutbér clairtied he had
d

work | 50 days from Ji anuary 3 th1 ough April 8, 2005, with CSU billing Thurbei?s time ats’

the tate of $58 per hou1 390° hours % $58 per hour = $22;620]. The district clarmed Thurber

‘worked far Tess than he. bllled Bt thie district permltted CSU to retain a fiill-day’s bﬂhng for.

each day it could aetually B conﬁrmed that Thurber Was on the Rolando Park Elementary

School campus, even'if’ only for a moment

o 18 In his lefter dated"March 4, 2006, to yarious staff members workmg at
Rolando Park Elementary School Thurber Wr ote 1n part '

“Well first of &ll thank you' for toleratmg the odd behawor ‘ins-and- outs 1ateness and
missing time. Ifeell need to.sort of give you all'an explanatlon ‘as. you deserve that.
'Was having the challenge of dealing, Wlth my partner’s’ ‘Triental health’ issues, as well
..as substance abuse. ‘A couple of weeks ago we decidéd to admit into Mesa Vista
Hospltal “which lasted for two days'. .. So last weekend for his safety and, of course

my feehngs for him, 1 last seeond flew to Ideho with hrrn 10 see f'tmrly ‘Igottoa
pomt that we needed to admit him up there

1 wanted to make sure and be there for the first day or so as I promised .

" Unfortunately, I had planned on coming back earlier, but was unable to get a flight
late Wednesday evening and the best T could do on Thursday was a ticket well over
$600.00. So I got pretty much stuck waiting until this morning .

.1 am very sorry for letting some things get in the way of my work and JOb 1
p1 omise 1o 1ake care of everything and get on track again — starting this weekend .
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19.  The laptop oomputer the district issued to Thurbel was retrieved. A district
employee claimed he found inappropriate material on the laptop computer including on-line
dating service advertissments, advertisements for escort services, and photographs of nude
males. While the evidence offered to support these matters was unopposed this evidence
consisted of double hearsay and nothing corroborated.it. The charges that Thurber

downloaded pornography onto, his-district-issued laptop were not supporLed by clear 'md
convmcmg evidence,

20.  CSU filed a complaint with the board.

On Febr uary -6, 2006, complainant assrgned Invesugaior Hernpel to mves‘mgue this
matter. Investigator Hempel met with Thurber on May 23, 2006. During ihat meeting,
Investigator Hempel reviewed the therapy services auendance logs for early March 2005.
Thurber’s entries for the period from March 1 through March 3, 2005, set forth 29 0T
sessions. Thurber said he worked eight-hour days in Idaho on those 29 matters. Thurber
then confirmed he authored a.note regarding student TD for March 1, 2005 whrch indicated
a 30-minute session from 10 30 a.m. in which Thurber wrote, “TD begmmng curve circular
trace back again. Needs a lot of support throughout.” Investigator Hempel reviewed similar
d1reot interventign noteg for students who. allegedly received services when Thurber was, in
fact; in Idahe, and the. substance of those netes would lead any reasonable person to beheve
that Thurber. 1endered Services personally on the. dates mdlcated Th rber told_lnvestlgator
Hempgl fhatthe date on an intervention note was not always the sarne‘giate he provided the
setvies; that there was nothing wreng with b1111ng for the indirect time l e"_Spent v;lorkmg on.
stud, atfiles When he was in. Idaho In faet Thurber cr eated patlent records 1n an effort to -
conceal his absence and to Justlfy brlhng for servrees he had not p1 ov1ded

21, Lisa A Test (Test),a licensed ooeupatronal therapist in good standmg,
provrded expert testimony and other. evidence. Test holds a bachelors decl ee in Ergonomics
from the University of California, Santa Barbara, a masters degree in Oocupahonal Therapy

from-the University. of Southern California, and is.curr ently ina doctm al plog1 am at USCto
obtain a:Ph. D in: Oocupatlonal The1apy " o LT

Test served as a staff oooupatlonal therapist at the UCLA/Neruopsychiatric Institute
from 1987 to 1991, as the oecupahonal ther apy liaison-at the UCLA/Nertopsychiatric
Institute from 1990 to 1991, as-a staff oooupahona] therapist for the Los Angeles Unified -
School District from 1991 to 1998, and as the coordinating occupational therapist f01 the Los
Angeles Unified School District from 1998 to the plesent Test is a member of several
professional organizations and has selved on USC’s clinical faculty since 1995,

Test reviewed the, mveshga‘uve 1eport the consurner complaint, comment sheets
student records, CSU agreements and billing guldehnes records of counseling, timecards.
invoices, attendance logs, caseload roster forms, sign-in sheets, and other documents. In
addition, Test reviewed the AOTA Code of Ethics, California law pertaining to the practice
of occupational therapy, the Cahforma Education Code, and the IDEA.



© assessments and treatment, and his failure to dqép

sl reapeople who contributed and, for the person ;égagi

22.  Based on her education, training, and experience, and based upon her review
of the materials described, Test concluded that Thurber engaged in unprofessional conduct
by negligently. failing to meet standards of practice; more specifically, Thurber failed to
provide students with occupational therapy evaluations and services required by IEPs, he
failed to provide occupational therapy services for which he bllled,hesul?mmed fraudulent
billings for occupational therapy services; he prepared erroneous chart notes; and ke Tailed to
mainigin accurate records. Test concluded further that Thurber’ s misconduct demonstraled
professional incompetence. o ’ - “

23.  Other educators who iestified in this matter were familiar with services
provided by Jicensed-occupational therapists. These educators tegtified they had never seen
any licenised occupational therapist engage in condugt similar to that of Thurber with regard
to hiszepeated tardiness or complete absence. from the worksite, his failure 1o provide

iment professional aou\/més e

Evidénce in Explanation,, Miﬁgai‘.ibn, and Rghcjzbl_i.j—ilal:i.on

04 1n hisletter datedJuly 9, 2008, Thurber wrote;

“] David A. Thurber being unable to financially suppqubaifgx}rr’ be' i
. CA OT License 5072 give up my rights, obligations or any factors of OT practice in
the state of CA at this time on this date, July 9, 2008. By no means does this reflect

any agreement with Athe.';partigal_ evidenge established over the past3 years however by
the accused. : o . ,. ,

g in the matter of

" “Thanky ou for. the support along the way fqr this heai:ing._? Twill be.sad in not being
o5.able to be apart.of OTatthlS time, an_d.._sad__tg;.see_jchagev”errj'){wqi}é 1
situation. You can takemy,“L”, butno ene can and will ever.

@ loser in this

‘ e my OTR frofi me,
*and on a personal side I will not waste any person’s time "

‘ in this matteréven
74 Tuattempting to-extend this matter further. 1.am embarrassed at what I'have read and the

. ing this fiction,of arespected therapist
' for the past 1'5 years whe is well respect in this community, and take this for truth.

“Thank you for giving me all the incredible memories, experiences and joy.

David A Thurber”

25.  Nothing else was offered.in defense or in‘_éxplanation of the charges. Nothing
else was offered to establish mitigating circumstances or rehabilitation. Thurber requested a

hearing and Thurber was afforded the opportunity to present evidence in his defense and on
his behalf.. He elected not to appear, '



The Appropriate Meas'izré of Discipline

' 26.  This administrative proceeding is moncriminal and nonpenal in nature; the
function of this proceedirig is not to punish a licensee, but 1o protect the public, which is the
highest priotity for the board and for administrative law judges who hear-these disciplinary
matters. The only measure of diséipling which will protect thie public in this matter is the
outright revocation of Thurber’s license. IR a i C

Costs of Investigation and Enforcement

27. ° Complainant’s declaration of costs-established that the board’s recoverable
investigative costs totaled $8,230. These costs inchuded approximately 45 hours.of - ..
investigati 6ﬁ,'bil’1ed at the rate of $140 to $1 80 per hour, and nine hours of expert witness
services, billed at the rate of $40 perhour. Nothing established the investigative costs were

. . . AF R p .
unreasonable and these costs were not unreasonable on their face. The declaration of the

deputy attorney general who prosecuted the matter stated that he'and colleagues billed the
board for 221 hours of legal services at the rate of $158 per hour. The hearing was factually
complicated. Counsel was well prepared. Reasonable enforcement costs total $48,980.

" ° " TReasonable costs of investigation and enforcement total $57,210.

 LEGAL CONCLUSIONS.-
Purpose of License Disbz’pline

SRR T "pﬁrpiose- of the Occupational --T.heréﬁy Practice Act is to '-assur_e'thehigh

‘those guilty of unproféssional conduct out ofthe profession. .~ -

20 The purposé of administrative discipline s riot to punish, but 10 prdtebt the
public by eliminating practitionef:siwho are dishonest, immoral; disreputable or incompetent.
(Fahmy v. Medical Board of Célifornia (1995) 38 Cal.App.4th 810,817.) - -

The Standard of Proof - |

3. The standard of proof in an administrative action seeking to suspend or revoke
a professional license is-“clear and convincing evidence.” (Ettinger v. Board of Medical
Quality Assurance (1982) 135 Cal.App.3d 853, 856.) ’

4. Clear and convincing evidence requires a finding of high probability, or
evidence so clear as to leave no substantial doubt; sufficiently strong evidence to-command

the unhesitating assent of every reasonable mind. (Katie V. v. Superior Court (2005) 130
Cal.App.4th 586, 594.) ' : A
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Grouinds for License Discipline

The Imposition of License Discipline

5. Business and Professions Code section 2570.26 provides in part:

“(a)  The board may, afier a hearing . . . suspend, revoke, or place on probation a
license . . . o ' ‘ -

(b)  As used in this chapter, ‘license’ includes a license, certificate, limited permit,
or any other authorization 1o engage in practice regulated by this chapter.

(¢)  The proceedings under this section shall be conducted in accordance with
Chapler5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the -
Government Code, and the board shall have all the powers granted therein.”

6. . Business and Professions Code sectton 2570.27, subdivision (a) provides:

“(a) The board may discipline a licensee by any or a coﬁlb'mation of the following
methods: | : : o

(1)  Placing the license on probation with terms and.canditions.

2) - Suspendiﬁg the license and the right to practice ocCﬁ_pational therapy
- for a period not to exceed one year. ‘ ' ' '

(3)'5'5'*7 Revoking the license. "

(4) . Suspending or staying the disciplinary order, or portions of it, with or
Withott conditions. S .
(5)  Taking other action as the board, in its discretion, deems proper.”

e
et

7. Business and Pfdfessions Code section 2570.28 provides as foﬂows: o

“The-board méay. . ."dis"cipline a licensee for any of the.followingf
(a) ‘Unprofessional conduct, including,but not limited to, the‘followiné:

(1) Incompetence or gross negligence in carrying-out usual occupational
therapy functions. . :

(2)  Repeated similar negligent acts in carrying out usual occupational
therapy functions . ..

1]



(h) =~ Committing any fraudulent, dishonest, or corrupt act that is substantially
related 1o the qualifications, functions, or duties of a licensee. .

(k) Falsifying or making grossly incorrect, grossly mconsistc,nt, or unintelligible
entries in a patient or hospltal record or any other record. .

8. Cahfonna Code of Regulahons title 16 section 4170 prowdes in pm

“A violatior of any ethical standard of practice oonsmutes gl ounds for disciplinary
action. Every person who holds a license, certificate or limited permit 1ssued by the
board shall comply wnh the. fol] owing ethical standards of practice:

. At

(f) Occupahonal therapy pracuuonels shall provide aecurate mfounahon about
oocupatlonal therapy services.

(3) Occupational therapy pracmlonels shall 1ef1 ain from usmg or

participating in the use of any form of commumcatlon that contains false,
fraudulent deceptwe statements or. clanns

Crdd IS

' "The Standar d of Ccu e, GI 058 Neolzgence Repeated Nealzgem‘ Acts Incompetence
Substannal Relaz‘zonsth

9. The “standard of care” requ1res apr ofessmnal to possess and exercise that
level of knowledge and skill ordmarlly possessed by members in good, standing in similar,
mrcumstances (Lande7 os v. Flood: (1976) 17 Cal 3d 399, 408. )

10. The standald of care must be estabhshed by expert teshmony Itis often a
function of custom and practice. The process necessarily requires some evidence of an
ascertainable practice. (Johnson v. Superior Court (2006) 143 Cal.App. 4th 297, 305; N.N.V.
v. American Assoczanon ofBZood Banks (J: 999) 75 Cali.App. 41h 1358~ 1384 1385 )

11 Grossnegligence involves very great neghgence or the wam of even scant
care. So far as the phrase has any accepted legal meaning, gross negligence” is an extreme
departure from the ordinary standard of care. (Gore v. Board of Medical Quality Assurance

(1980) 110 Cal.App.3d 184, 196, Wood v. County of San Joagquin (2003) 111 Cal. App.4th
960, 971.)

12
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12.

The phrase “repeated negligent acts” as used in disciplinary statutes defining
unprofessional conduct means two or more negligent acts. (Zabetian v. Medical Board
(2000) 80 Cal. App. 4th 462, 468.) g

13 T h.e“ierr'n "ncompetency" is a relative one generally used in a variety of

“factual contexts fo indicate an absence of qualification, ability orfitness to perform a

prescribed duty or function, It is commorily defined to mean a general lack of preserit ability
to perform a given duty as distinguished from inability to perform such duty as a resull of
mere neglect or omission. Such an interpretation is totally consistent with the declared
legislative objective of public protection by requiring a minimum standard of professional
conduct on the part of those licensed to engage in regulated activities. The terms negligence
and incompetency are not synonymous; a licensee may be competent or capable of
performing a given duty but négligent in performing that duty.*(Pollak*y. Kinder (1978) 85
Cal.App.3d 833, 837-838.) I SR : . L
~14. A substantial relationship or nexus must exist between proscribed conduct and:
an individual’s current fitness'to praéii ce'a particular profession. It'is not necessary-for the
conduct fottning the basis fordisciplineto odet iff the'actal préctice of the profession. Amn
individual’s dishonesty, poor character, lack of integrity, and inability or unwillifigness'to
follow the law demonstrates professional unfitness meriting license discipline. There is more
sed professional than mere knowledgé and ability. Honestyand integrity are
deeply and daily involved in various aspects of a professional practice. Actual patiertharm
need not be shown since such a requirement overlooks the preventative functions of license

i

discipline, whose main purpose is to protect the public and to prevent future harm. (Griffiths

v. Superior Court (2002) 96 Cal.App.Ath 757,771-771.).

: BT (S SRS R TP ST -
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~ Cause Exists to Revoke Thurber’s License

15,

nd convincing evidence established cause under Business-and

A 70,28, -subdivision (2) to revoke Thurbers license tased on

) ssional Gofiduet which included incompgtence, grosstiegligence;and
repeated negligent acts. The clear and convincing evidence established cause under Business
and Professions Code section 257028, subdivision (h) to revoke Thurber’s license based on
his fraudulent, dishonest, and corrupt acts that are substantially related to the qualifications,
furictions, or duties of a licensee. The clear and convincing evidence established cause under
Business and Professions Code section 2570.28, subdivision (k) to revoke Thurber’s license
based on Thurber’s falsifying and making grossly improper entries in patient records and
related billingrecords. The violations resulted in harm to Thurber’s employer, the district,
and special needs students. As reflected in his letter dated July 9, 2008, Thurber shows no
remorse for his conduct and in fact does ﬁiﬁeven accept that he did anything wrong. When
all the matters established by the clear and convincing evidence are considered, the outright
revocation of Thurber’s license is the only measure of discipline that will protect the public.

Th "Be;;7:s unprofe

This conclusion is based on Factual Findings 2-18 and 20-26 and on Legal
Conclusions 1-14. '



Costs of Investigation and Enforcement
16.  Business and Professions Code'section 125.3 provides in part:

“(a).... in any order issued in resolu‘uon of a d1sc1phnary pr ooeedmg before any

board within the department . . . the board may, request the admlmstratwe law judge to |

direct a licentiate found to have committed a violation or, violations of; the licensing

act to pay a sum not to exceed the reasonable eosts of i m\/esu igation andénforcement
of the case.

(d) - The admuustratwe law judge s‘rall make a pr oposed ﬁudmg of the amount of

the reasonable costs of 1nvest1gauon and prosecution of the case when requested
pursuant to subdivision (a)

*
17 , Cause exrsts under Busmess and Professmns Code sectlon 125.3 to issue an

, order chrecung Thurber to pay $48; 980 for the board’s reasonable costs of mvestrgahon and
enforcement. ~

ThlS conclus1on 18 based on all Fac‘cual Fmdmg 77 and on all Legal Conclusmns 15
and, 16.. :

‘ 'O'RDER‘f" )

T evoked

t Davrd Ala,n Thulber is drrected to pay $48 930 fo the Cahfomra,B,
.Oecupatlonal Therapy for 1ts costs- of mvestlgatlon and enforeement

R L%
e
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"DATED-."’Z/EZST"?/&Z I |

AAMES AHLER
{ Administrative Law Judge

Office of Administrative Hearings
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